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)
LOVE FlI ELD SERVI CE ) Docket OST- 98- 4363
| NTERPRETATI ON  PROCEEDI NG )

PETI TI ON FOR RECONSI DERATI ON OF ORDER 98- 8- 29
AND MOTI ON FOR ENLARGEMENT OF TIME OF
THE DALLAS-F H | NTERNATI L Al RP

The Dallas/Fort Worth International Airport ("Dallas/Fort
Worth"), pursuant to Rules 37 and 17 of the Departnment's Rul es of
Practice (14 CFR §§ 302.37, 302.17), hereby petitions for
reconsi deration of Oder 98-8-29 and an enlargenent of the tine
period for filing responsive coments. Dal l as/ Fort Worth
specifically requests that Issue 4 regarding the DFW Airport Use
Agreenent be deleted, and that a new issue be added dealing with
Continental's holding out of nationw de Love Field service onits
Love- Houston flights. To allow the Departnment time to consider
this Petition, Dallas/Fort Wrth submts that the Departnent should
act imrediately and rule that the due date for comrents be enl arged
to the later of COctober 8, 1998, or 30 days after the Departnment
rules on this Petition

In support whereof Dallas/Fort Wrth states as follows:

1. Order 98-8-29, issued August 25, 1998, announces the
Departnent's intention on its own initiative to issue an
interpretative order ruling on certain alleged federal |aw issues
arising under the Wight and Shel by Arendnents, and the litigation

in Texas state courts instituted after passage of the Shel by
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Amrendnent in 1997. The Department's O der does not cone in
response to any fornmal petition or conplaint filed by any party;
nor is there any case or controversy before the Department that
requires such an interpretive order. The Oder seeks comments from
interested parties within two weeks -- by Septenber 8, 1998.

2. The Order at page 4 identifies four so-called "federal
| aw issues" on which the Department plans to rule. They deal with
(1) whether the Cities' 1968 Bond Odinance limting interstate
Love Field service falls within the proprietary rights exception in
49 U.S.C. 41713(b)(3); (2) whether the Wight and Shel by Amendnents
preenpt any valid exercise of Dallas' proprietary rights; (3
whet her the Shel by Arendnent authorizes longhaul jet service from
Love Field; and (4) whether the Use Agreenments entered into by
signatory carriers at DFW Airport that provide for Dallas/Fort
Wrth area service exclusively through DFW Airport sonmehow
contravene federal aviation law. The Order does not explain how
t hese four issues were selected for an interpretive ruling by the
Departnment, or why other issues dealing with Love Field service
wer e i gnor ed.

3. Dal | as/ Fort Worth submts that no obvious federal |aw
issue is presented by Issue 4 dealing with the DFW Use Agreenent,
and that on reconsideration Issue 4 should be deleted from
consi deration by the Departnent under Order 98-8-29. | ssue 4
regarding the DFWAirport Use Agreenent raises mainly state | aw

questions of contract law, the principal issue litigated is whether
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a corporate subsidiary can avoid the contractual obligations of its
parent under the DFW Use Agreenent; and no legitimte federal
preenption issue has been raised in the state court litigation.

4. | ssue 4 even as stated by the Departnent raises an
unanbi guous question of state contract not federal |aw "Whether a
maj or carrier may bind itself through its use agreenents with the
DFW Airport Board that it wll not exercise the authority...:"
Order 98-8-29, p. 4. The Use Agreenent between the DFW Airport
Board and certain airlines that operate at the Arport is a
contract between the parties enforceable under state |aw. \Wether
an airline voluntarily entered into such a contractual obligation
and whether it should be enforced is primarily a state |aw
questi on.

Moreover, the central use in the dispute over the DFW Use

Agreenment raised in Ctv of Fort Wrth and Arerican Airlines, Inc.

v. city of Dallas, Texas, et. al, Tarrant County District Ct. No.

48-171109-97, the state court case in which the Use Agreenent issue
was raised, has nothing to do with federal law. The issue decided
by Judge M Coy In granting a tenporary injunction against

Continental's proposed Love Field-COeveland flights was not whet her
Continental Airlines signed the Use Agreement, but whether
Continental could sonehow shirk its contractual obligations by
operating at Love Field through its subsidiary, Conti nent al

Express, Inc. The principal |egal issues decided are state |aw

I ssues: principal/agency relationships, alter ego, joint venture,
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et c. No federal |aw issue involving the DFW Use Agreenent as
di stingui shed fromthe 1968 Bond Ordinance which the Use Agreenent
enforces has yet to be presented for decision by Judge McCoy.
Therefore, any Departmental ruling on the DFW Use Agreements woul d
be unnecessary and presunptuous at best at this tine.

b. Nor is there need for any Department ruling whether a
carrier can agree contractually with an airport not to exercise

certain aspects of its federal authority. That issue was squarely

decided by the federal courts in Western Air lines, Inc. Vv Port

Authoritv of New York & New Jersev, 658 F.Supp. 952, 958 (S.D.N.Y.

1986), aff’d, 817 F.2d 222(2nd G r. 1987), in which the Court of
Appeal s upheld the Port Authority's enforcenent of its La CGuardia
perinmeter rule as a valid exercise of the Port Authority's
proprietary rights as a multi-airport owner. Cearly the federa
courts have already ruled with an airport, the Port Authority, that
enforcenent of its perineter rule could properly limt carriers
federal certificates to serve any donestic U S. destination fromLa
CQuar di a. Nonstop flights fromlLa Guardia to Salt Lake Gty and
other points nmore than 1,500 mles from New York Gty were barred,
despite the carriers' federal certificates authorizing unrestricted
domestic service.

The Departnent's certificates of public convenience and
necessity are not violated by every exercise of local proprietary
powers and every contractual obligation that inpact on a carriers

right to operate. Wre this the case, the following would all be
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invalid as inconsistent with carriers' federal certificates: the
LaGuardia and Ronal d Reagan WAshington National perinmeter rules;
the slot rules at Washington National, O Hare, Wite Plains, and
Orange County; aircraft size restrictions at facilities such as
Kansas City's downtown airport; and innunerable other instances in
which an airport has exercised the local proprietary powers
expressly preserved by the Deregul ation Act.

6. Finally, any federal preenption issue raised by
enforcenent of the DFW Airport Use Agreenent provi si ons
(voluntarily entered into by Continental and other signatory
carriers) against a federally-certificated carrier cones within the

Suprene Court's holding in Anerican Airlines, Inc. v Wlens, 115

S.Ct. 817, 827 (1995) (hereinafter "Wolens"); there is no need for

any Departnent advisory opinion to guide the state court on
applicable federal [|aw In Wolens, the Court noted that
plaintiffs' action in that case for common | aw breach of contract
directly involved "routes, rates and services" of the airline. Id.
However, focusing on the terms "enact or enforce any law" as
prohi bited by the Deregulation Act's preenption provision, the
Court held that the breach of contract clainms were not preenpted,
because terns and conditions of a contract are "privately ordered
obligations" not anpbunting to a State's T"enact[ment] oOfF
enforce[ment]" of any law, rule, regulation or other provision
having the force and effect of law Id. at 820. The Court further

stated: "The [ADA] preenption clause |eaves roomfor suits alleging
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no violation of state-inposed obligations, but seeking recovery
solely for the airline's breach of its own self-inposed
undertakings.. .A renedy confined to a contract's terns sinply holds
parties to their agreenents..." Id.

Dal | as/ Fort Worth's enforcenment of the Use Agreenent is based
on the airlines' breach of their own, self-inposed, contractua
undertaking in entering into the Use Agreement. As such, Wlens
controls: the Use Agreenent is clearly not preenpted by the
Deregul ation Act. Any attenpt to distinguish this case fromWlens
by asserting that Dallas/Fort Wrth's attenpt to prevent
Continental or any other signatory <carrier from operating
interstate flights from Love Field necessarily requires
interpretation and application of the Bond O dinance, the Wi ght
Amrendrment and the Shel by Amendnent cannot be sustai ned.

Dall as/ Fort Wrth is not attenpting to enforce the Bond
Ordinance as a state-inposed |aw or regul ati on "external"™ to the
agreenent. The Use Agreenent expressly incorporates the terns of
the Bond Ordinance as additional terns of the Agreement. Thus, the
terms of the Odinance becane a "self-inposed contractua
undertaking" by the airlines' own agreenent.

For the above-stated reasons, there is no need or basis for a
Depart nent advi sory opinion on the DFWAi rport Use Agreenent, and
| ssue 4 should be deleted fromthe list of issues that the

Depart nent proposes to rule on.
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1. On reconsideration, the Department should also address as
an additional issue whether Continental's holding out of service
fromLove Field on its Love Field-Houston flights to any U S. point
violates the prohibition in the Wight Amendnent (as nodified by
the Shel by Amendnent) against selling tickets to points beyond the
seven-state Love Field service area. Dallas/Fort Wrth believes
that Department's interpretation prohibiting such sales in Oder
85-12-81 was clear; however Continental in connection with its new
Love Fiel d-Houston service is holding-out service to destinations
beyond the seven-state area via connections at Houston. A recent
exanpl e of Continental's advertising is attached as Exhibit 1.

In Order 85-12-81 the Departnent ruled that a carrier cannot
hol d- out , di splay or sell Love Field service to beyond
desti nations. "Continental’s second question...is whether a
carrier can display in a conputer reservation system under
‘connections' service from Love Field to a point beyond the
restricted service area. The answer is no. The Conference Report
is clear on this question." 1d., p. 12. The Department went on to
rule that Continental and other carriers could not avoid the Love
Field Arendrment's restrictions by operating via another point in
Texas --

"[Clarriers coul d not evade the Amendnent's
restrictions by providin flights, for
exanple, between Love Field and Houston and
then continuing the flights between Houston
and points outside the five-state area... In
our view, an air carrier providing interstate

service wthin the authorized four-state
service area may provide intrastate service
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from Love Field... However, the carrier

cannot offer, promote or sell through service

and fares or tickets between Love Field and

points outside the authorized service area

usi ng another Texas city as the connecting

point." Oder 85-12-81, pp. 13-14.

8. Continental may argue that it may operate nationw de from
Love Field with regional jets as authorized by the Shel by
Amendnent.  Assumi ng arsuendo the Shel by Anendnent authorizes long-
haul , nonstop service from Love Field under the commter exenption
-- a position with which Dallas/Fort Wrth strongly disagrees --
Continental is not operating long-haul flights at Love Field with
regional jets. It is operating short-haul flights with regional
jets to Houston where passengers connect with |larger jets operated
by Continental for flights to other US. cities, many of which are
outside the seven-state service area. This type of practice
appears to be clearly prohibited by Oder 85-12-81. It is
unaffected by the Shel by Amendnent under any reading, and the
Department should so rule.
W propose that new I ssue »x» should be stated as foll ows:

(x) Whether a mmjor carrier violates the

Wight Arendnment's prohibition on the offer,

pronmotion and sale of through service or

tickets between Love Field and points outside

the authorized service area if it uses another

Texas city as the connecting point for such

service and operates between Love Field and
the other Texas city using regional jets?
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The Departnent should rule on this question of interpretation
of the Love Field Anendment. As Continental is currently offering
such Love Field service, a pronpt ruling addressing the |awf ul ness
of Continental's conduct is essential

9. To al low the Departnent sufficient time to consider and
rule on Dallas/Fort Wrth's Petition, Dallas/Fort Wrth requests
pursuant to Rule 17 that the Department inmmediately extend the due
date for the filing of coments to the |ater of Cctober 8, 1998, or
30 days after the Department rules on this Petition

Comments are currently due Septenber 8, 1998, Under the
present schedule there is «clearly inadequate tine for the
Departnment to consider Dallas/Fort Wrth's Petition and for
interested parties to submt conments on the revised issues should
the Petition be granted. Additionally, should the Departnent
excl ude Issue 4 as requested by Dallas/Fort Worth, wthout a
post ponenent parties will have needl essly addressed this question
if the Petition is granted they will be spared the need to analyze
the issue at this tine.

Dal | as/Fort Wrth also submits that tw weeks is an

insufficient amount of tine for parties to comrent on such conpl ex

| Ssues. Wile sone of the issues have been addressed in
litigation, others have not -- at least not the precise federal |aw
issues identified by the Departnent. W believe it would be

appropriate for parties to have a mninum of 30 days fromthe date

the Departnent rules on Dallas/Fort Wrth's Petition to comment;
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this would appear to us to be an adequate period of tine for
parties to respond to the revised statement of issues, While
allowing the Department sufficient time to render an interpretative
or der.

10. Dallas/Fort Worth further urges the Departnent to
establish an accel erated procedural schedule to rule on Dallas/Fort
Wrth's Petition so that an Order on Reconsideration could be
i ssued during the week of Septenber 7, 1998. Theref ore,
Dal | as/ Fort Worth urges that Friday, Septenber 4 at 3 p.m be
established as the answer date and Tuesday, Septenber 8 at noon as
the reply date; and that parties filing answers and replies serve
their pleadings by fax on other parties. Dal l as/ Fort Wrth is
therefore serving this Petition by fax on all parties listed on the
Service List attached to Order 98-8-29.

WHEREFORE, Dallas/Fort Worth respectfully requests that the
Department grant this Petition for Reconsideration of O der 98-8-
2% and on reconsideration delete Issue 4 dealing with the DFW
Airport Use Agreement; add a new issue for consideration concerning
Continental's holding out and sale of nationw de service from Love
Field via its Houston hub on its Love Field-Houston flights; and
establish the new due date for conments as the later of QOctober 8,

1998 or 30 days after the Department rules on this Petition.
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To expedite consideration of this Petition in |light of the
current Septenber 8 due date for comments, Dallas/Fort Wrth
request that the Departnent set Septenber 4, 1998 at 3 p.m as the
due date for answers to this Petition

Respectful ly submtted,

WS e Db

M chael F. CGol dman

Bagileo, Silverberg & Coldman, L.L.P.
1101 30th St., N.W, Suite 120

Washi ngt on, DC 20007

R H Wallace, Jr.

Jonathan G Kerr

Shannon, Gracey, Ratliff & Mller, L.L.P.
1600 Bank One Tower

500 Throcknorton

Fort Worth, TX 76102

Counsel for the Dallas/Fort Wrth
International Airport

Sept enber 1, 1998



EXHBIT 1
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- MORE THAN
. 190 DESTINATIONS.
38 COUNTRIES.

| NOW AVAILABLE AT
* LOVE FIELD.

Continental Express connects
‘ Love Field to the world.

7 daily jat tights to Hovslen from Lovs Fleld. 3daily fet

fiights to Cleveland starting July 1. And both lecations
offer convenlent connections tg the world.

For reservations, call your travel agenl-or
Continental Express at 1-800-523-FARE.
werw.diycontinental.com

Work Hard.
Fly Right...
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CERTI FI CATE OF SERVI CE
| hereby certify that | have this 1st day of Septenber, 1998
served a copy of the foregoing docunment by facsimle and first

class mail on all persons on the attached service |ist.

M\oM @/L/W

M chael F. ol dman
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SERVICE LI ST

Sam A. Lindsay

Cty Attorney

Gty of Dallas

1500 Marilla, Room 7BN
Dal las, TX 75201

John J. Corbett

Spi egel & Mcbhiarmid
1350 New York Ave., N W
Washi ngton, DC 20005

Wade Adkins

Gty Attorney

1000 Throcknorton
Fort Worth, TX 76102

Anne H McNamara

Senior Vice President and General Counsel
American Airlines

Box 619616

Dal | as/ Fort Worth, TX 76155

Rebecca G Cox

Vice President, Government Affairs
Continental Airlines

1350 | Street, N W

Washi ngt on, DC 20005

T. Allan McArtor
Presi dent and CEO
Legend Airlines
7701 Lemmon Avenue
Dal l as, TX 75209

Edward P. Faberman

Ungaretti & Harris

1747 Pennsylvania Ave., N W
Suite 900

Washi ngton, DC 20005- 4604

Janmes F. Parker

Vice President-Ceneral Counsel
Sout hwest Airlines

2702 Love Field Drive

Dal l as, TX 73235



